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Equal Custody Should Be a Human Right for All Parents

Joint Physical Custody Is Best for ChildrenTop of Form
Bottom of Form

"Staying with both parents is in the child's best interest if it's not dangerous, either physically or emotionally for the child."

In the following viewpoint, Marilyn Gardner argues that joint physical custody is in the best interests of children with divorced parents. More families are choosing joint physical custody, because fathers have become increasingly important in childrearing and they have found the role of the father to be essential in children's development. Gardner argues that joint physical custody can also be best for the parents because it encourages communication. The author emphasizes that it is essential for the parents to work together to devise a shared parenting plan that allows the child to have a home with both parents. Marilyn Gardner is a staff writer at The Christian Science Monitor.

1. Daniel Hogan, executive director of Fathers & Families, estimates that joint physical custody is awarded what percent of the time?

2. What are some cases in which joint physical custody could not work, according to the viewpoint?

3. What is "parallel parenting," and why does the author caution against it?

Ever since his parents separated nearly two years ago and then divorced, Danny Hechter has become a master of logistics, dividing his time equally between two homes in suburban Minneapolis. Sunday through Tuesday, the seventh-grader lives with his mother, Lynn Sadoff. From after school on Wednesday until Saturday morning, he stays with his father, Rich Hechter. Saturday noon the three meet for Danny's bowling league. Saturday afternoon and evening are flexible.

"We decided on an exact 50-50 split," says Ms. Sadoff, a hospital publicist. "He had very strong relationships with both of us."

Their arrangement makes them part of a growing band of divorced parents trying to create more equitable arrangements to care for their children. Instead of the traditional approach, in which children live full time with one parent—usually the mother—and spend weekends and some holidays with the other parent, these families split their time. Some choose a 30/70 division, while others prefer a 40/60 or 50/50 sharing.

More Families Are Choosing Joint Physical Custody Arrangements

"More and more men are doing more child rearing during the marriage," says Sharyn Sooho, cofounder of Divorcenet.com "As a result, more men are seeking significant parenting roles after divorce, sometimes asking to be primary residential parents."

No national statistics track the number of parents with shared-parenting arrangements. But Daniel Hogan, executive director of Fathers & Families, an advocacy group in Boston, estimates that joint physical custody is awarded 10 to 30 percent of the time, depending on the state.

"It's increasing," he says.

Eleven states have laws that include some presumption of joint physical custody, Mr. Hogan adds. "Only five states say expressly that it's fine to award joint custody even if one party disagrees. It's always at the discretion of the judge to decide if it's in the best interest of the children."

Even those who generally support shared parenting offer a caveat: Staying with both parents is in the child's best interest "only if it's not dangerous, either physically or emotionally for the child," says Mr. Hechter, a family law attorney.

He finds that shared parenting works best when parents reside in close proximity and in the same school district. He and Sadoff live just eight blocks apart, making it easy for Danny to go back and forth.

Successful arrangements also depend on parents' work schedules, their child-rearing skills, and the ages of the children. "The youngest children need one main home base," says Wendy Allen, a psychotherapist in Santa Barbara, Calif., who works with custody issues.

Some critics argue that many children of all ages need one primary home. Lots of shuttling back and forth can be tough, they say. Supporters counter that having a close relationship with both parents outweighs the disadvantage of two homes.

Good for Parents Too

Some divorced parents actually find that the need to maintain regular contact with each other has helped them to forge a good relationship.

"We've been able to look beyond all the ill will and negative feelings that come up," Hechter says. "Both parents have to put their bitterness behind."

That can be a challenge. "If it's an every-other-weekend thing, you're less involved," says Shari, a mother of two on Long Island who asked to be identified only by her first name to protect her sons' privacy. "If they're going to their dad's house this evening, I have to be in touch with him. It's not easy, when the person you're dealing with is the person you made this enormous break with. It's definitely harder, but for the children's sake I think it's better that they have both parents in their lives."

Her teen sons spend 30 percent of the time with their father and 70 percent with her. Calling her former spouse "a good dad and a good ex-husband," she adds, "Considering the circumstances, this was and is a good solution for the children."

Like many offspring who shuttle between two homes, Shari's boys have two sets of certain possessions, as does Sadoff's son, Danny. "We try to have what he needs at both homes—two computers, two sets of research materials," Sadoff says.

"The child must be very well organized, or Mom and Dad must be willing to communicate well and cart stuff back and forth," says Lisa Cohn of Portland, Ore., who was divorced 14 years ago and has remarried. One recent weekend her 17-year-old son, Travis, realized that his soccer gear was at his father's. "His dad met us at the game with his uniform," Ms. Cohn says.

For them, such meetings are amicable. "Over the years, my ex and I have learned to get along very well," Cohn says. The two sit together at school activities and meet with Travis's teachers together. Last month, when Travis went to his first prom, he dressed at his father's house, then went to his mom's so she could see his first tux.

Not all parents can manage such connections. Isolina Ricci, author of "Mom's House, Dad's House for Kids," refutes a common misperception that shared parenting helps to guarantee that the children will be all right. "It doesn't work that way," she says. "Sometimes it is a very conflicted arrangement. That conflict is not a plus for the children."

Importance of Communication

Dr. Ricci cautions against what she calls parallel parenting. The parents share child rearing, but she likens them to two separate countries. They do not talk to each other and may not have any conversation about the children. Parents with dissimilar lifestyles can leave children equally confused. At one house, they might stay up until 11 p.m. or later with unlimited TV watching and no homework, Ricci says. The other house might be much more structured, with bedtime at 9 o'clock and limited TV.

"When parents have different lifestyles, when they are unwilling to compromise ... so rules are more consistent, it can be very stressful for children," Ricci says. "It's hard to shift gears."

Although Ricci calls herself a "big supporter" of shared parenting, she cautions that it should not be a catchall for difficult situations. "You can have an old-fashioned parenting arrangement that works just fine."

Ricci sees a push on some fronts for shared parenting to be the norm. But she emphasizes that parents have an obligation "to take very seriously what it's going to take to be an effective parent. It requires more sophistication, more skill."

Some parents who cannot communicate well in person keep in touch by e-mail. Others coordinate children's schedules on special websites.

Even if parents' relationships are strained, Ms. Sooho urges them to make every effort to be pleasant during pickups and dropoffs. "If the parents are reasonably calm during the transitions, if they are mature and gracious, and say 'Hello, how are you?' [to the other parent], children are usually fine with it."

Mr. Hogan expects that in the short run, passing legislation on shared parenting could be "very tough." As fathers'-rights groups become better organized and more vocal, he says, opponents are also gaining strength. But in the long term, he thinks supporters "will gradually be able to convince the legislatures that shared parenting is a good idea."

Last Thursday evening, nearly 200 members of Fathers & Families turned out in Boston for a meeting on the issue. "Without the law behind you, you don't really have shared parenting," said Michael Paolino of Hampton, N.H., a participant.

Shifting Attitudes

As attitudes toward postdivorce child rearing change, so does the vocabulary. Instead of "visitation schedule," some divorce lawyers and judges now say "parenting schedule," Sooho says. Rather than "custodial and noncustodial parents," they refer to the "primary residential parent" and the "nonresidential parent."

"The words 'custody' and 'visitation' belong to prisons and hospitals," Ricci says. "This may be useful language for the legal system, but not for families."

By whatever name, these complex arrangements produce varied opinions. Neil Gussman of Philadelphia, who was divorced 10 years ago and is remarried, has two teenage daughters who take a positive view. They leave for school from one parent's house and go home to the other.

"I have asked several times over the years if the girls would like a different arrangement, but so far, seeing both parents nearly every day is very important to them," he says.

Shari is cautious: "My sons do get tired of having two of everything," she says. "I don't think we're really going to know how they perceive it until the storms of adolescence pass. But they see, on a regular basis, how their parents put forth the effort to continue this over what is now a very long time."

Looking back over the past eight years, she adds, "It's been an interesting ride. You have to be really committed to it and be willing to do the work to make it happen. But I think it's worth it."

Joint Physical Custody Creates Problems for Children

Top of Form

Bottom of Form

"Kids are saying that what they really like is one solid base to call home."

Eleanor Bailey argues in the following viewpoint that joint custody can be harmful to children. Requiring children to move from home to home creates constant upheaval, she says. Divorced parents, she argues, often have different parenting styles, creating confusion and anxiety. She asserts that joint custody often is a decision chosen by the parents without considering the best interests of the children. The author contends that research shows that children prefer to have one home. Bailey writes for The Mail on Sunday.

As you read, consider the following questions: 

1. According to a study cited by the author, joint custody often is chosen not for the best interests of the child but instead for what reason?

2. Why, according to experts cited by the author, are both parents not equally important to children?

3. Why do divorced parents have difficulty cooperating in shared custody arrangements, in the view of the author?

It might be the perfect family holiday for a 20-year-old—a weekend in East Hampton on the beach with rock star dad and friends, followed by lunch in a fashionable restaurant with a mother who's flown in especially from 3,000 miles away—but for two-year-old Beatrice McCartney it was all too much. According to startled residents of the exclusive seaside resort, the normally placid little girl had to be removed screaming and sobbing from lunch with Mummy and bundled into a waiting car by the minder. The golden-haired toddler was 'very distressed and confused', said someone eating in the restaurant at the time.

And she was probably equally distressed by the distance between her parents at her recent third birthday party. Although both of them attended, they exchanged barely a word as hostilities have reached such a peak that they can hardly stand being in the same room as each other.

Ex-Beatle Sir Paul [McCartney] is as hands-on a parent as multimillionaires get—hanging out in the nursery playground where lesser celebrities would send the nanny—and he is widely expected to apply for custody of his daughter. Since Heather [Mills] is unlikely to give Beatrice up, the little girl's routine is likely to remain chaotic.

Joint Custody Traumatizes Children

It's because both parents want her so much that Beatrice is turning into that modern phenomenon—what you might call a pass-the-parcel child: handed between parents, between time zones, spending one week in one continent, the next in another, in different homes and among different people, often strangers.

This might seem the only way to fit a child into the complicated lifestyles of highflying parents, but it can leave children confused, traumatised, and unable to cope with the constant upheaval. For, just as the government has announced that judges should allow children from as young as primary age to speak up in court about which parent they want to live with and how much contact they want to have, so a piece of research has been published in which kids are saying that what they really like is one solid base to call home.

Parent Problems, published by the Economic and Social Research Council, tracked 60 children through their parents' divorces and the years afterwards.

It found that where shared custody was arranged it was often to support 'over-needy parents' rather than because it is the best arrangement for the child.

Having Two Homes Confuses Children

'Having two homes is like putting your life in a couple of carrier bags every two weeks,' said one child in the research. Another said she had to swap houses every two days, but felt 'under pressure not to say anything' about changing the situation for fear of upsetting her mum and dad. 'If you're constantly moving you feel a bit lonely,' said a 14-year-old. 'I was getting mixed up about who I was,' complained another.

'Any arrangement can work,' stresses the co-author of the report, Dr. Bren Neale, senior research fellow at the Centre for Research on Family, Kinship and Childhood at the University of Leeds, 'but it needs to be managed with flexibility.

Splitting childcare 50:50 in the name of "fairness" can become a tyranny to live under.' Scottish psychologist Dr. Jack Boyle is more adamant.

'To parents who think it's a good idea to share parenting, I say, "OK then, let the child stay in the house and you two swap houses every week."

'They don't want to go backwards and forwards; they have their own lives.'

Both Parents Aren't Equally Important

And it's no argument to say that both parents are equally important to the child, because they aren't. There is always one main caregiver, usually the mother.' This last, perhaps rather unfashionable, point hit home to Siobhan, 35-year-old mother of Toby, five, and Isobel, three, only in hindsight, when it became clear that her children found it hard to cope with their pass-the-parcel arrangements.

'My ex and I arranged to share the kids 50:50 one week with me, one week with him through a mediation service, because we both wanted custody but didn't want the trauma of going to court. It seemed like a sensible, modern solution—John is a great, emotionally involved father and having the children live with him half the time was a way of continuing that. But the bottom line was that I had been their main emotional support, and they found being without me for a week at a time very difficult.

Different Parenting Styles Confuse Children

'Every time it came to the end of my week and I had to drive the children over to John's new flat, they would both be clingy and crying. They found all the chopping and changing distressing and they didn't take to his new girlfriend. She tried her best but she was unfamiliar. And John's parenting style was so different that it confused them all the more. He would keep them up with his friends in the evenings—they were always meeting new people and he let them eat whatever they liked.

'I felt they thrived best on routine and insisted they lived by my rules when with me. It's all very well having their dad do things differently if it's once a month, as a treat, but living two completely opposite lifestyles tore the children in half.

'Isobel was only 18 months—too young to be shunted about—and Toby suffered because Isobel grabbed more attention. He tried so hard to be the strong big brother, it was heartbreaking. I would drop him off and watch his lip wobbling as he waved goodbye from the porch—a three-year-old shouldn't be under that kind of pressure. It began to seem cruel.

Parental Cooperation Difficult for Divorced Parents

'We thought we were putting the kids first, but we weren't: it was all about us getting our fair turn. It did strike me as ironic that this wouldn't have been a problem in the bad old days when a typical dad was a remote, emotionally distant figure who was often never heard from again after a divorce. Looking back, our 50:50 arrangements were unworkable, because we couldn't give each other an inch and we were fighting too hard to think straight.' It is this, says Jane Robey, chief executive of the Family Mediation service, which makes shared parenting so difficult. Living a complicated pass-the-parcel life can only work for a child if both parents are cooperating and making the process smooth and simple—and this is unlikely when a couple is in the throes of breaking up. 'People in the midst of divorce are typically very emotional, angry and guilty,' she says. 'It can take two years to restabilise. Once the sexual relationship dies so does all the trust.

'For example, if another mother had taken your child out for the afternoon and rang to say she was going to be late coming back, you wouldn't think twice about it, but if it's your former spouse, you immediately see it as a terrible thing, unfit parenting, neglect.' Ideally, feuding parents need to reinvent themselves as professional partners in the business of bringing up the children. Not easy, but, Dr. Neale says, in tune with the government's insistence that children need a say in their post-divorce lives: that shared parenting works best when adults treat their children as citizens within the family, with rights and boundaries that everybody understands and where parents consult their children as much as possible.

'Children need to feel they have their own space and not that their time is allocated to one parent or another in a restricting way,' says Dr. Neale.

Joint Custody Can Cause Anxiety

Siobhan's shared parenting experiment lasted just over a year, until Toby's first school parents' evening, which both parents attended, but as separate agents.

'There we got the wakeup call. Toby's teacher said she was concerned that he was suffering from anxiety and found concentration difficult. By then we had enough distance to be able to talk more sensibly. We agreed that, instead of the 50:50 routine, the kids would live with me and visit John at weekends.

'Luckily John accepted that he didn't need to have half of their time to be a full parent. I'm more cooperative, too, now that I don't feel I'm competing for my own children. It's not perfect but it's better....'

'People still don't fully appreciate the impact divorce has on kids,' says Relate therapist Paula Hall, who is writing a book on divorce. 'They block out their individual responsibility.' And where that responsibility might once have been all about staying in touch with the children, now perhaps it means there are times when, for the sake of those children, one parent has to let go a little.

Signs That Joint Custody Isn't Working

Is co-parenting working for your child? To find out, you should watch them closely, says Relate's Paula Hall: 

· Look out for adverse reactions such as your child becoming more withdrawn or aggressive, or regressing into younger behaviour such as bed wetting.

· Watch out for the child who buries unhappiness under complete compliance with the new arrangements.

· Monitor your child closely. Ask him or her frequently, but casually, 'How do you think things are going?'

· Talk to their teachers to check they aren't showing any signs of anxiety at school.

· Give yourself a reality check: how much of your parenting choices are influenced by anger? Can you acknowledge your ex-partner's value as a parent?

Children Should Have a Voice in Determining Their Own Custody

Child Custody, 2011 
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"We are not suggesting that the child's views should be the deciding factor, but that the court must know the child's views and that the child must know that her views are a part of the process."

Family Law Quarterly is a scholarly journal covering legal aspects of family life.

Approximately 120,000 children are adopted annually in the United States and another 700,000 have their guardianship determined every year. Although the decisions surrounding adoption and guardianship will profoundly affect these children for their entire lives, very few children have a voice in these decisions, according to the authors in the following viewpoint. While there are differing means in various states to solicit the input of the child in custody decisions—such as through the appointment of an advocate—there is no consistent, adequate approach. The authors contend that in all instances where the child is not an infant, it is the responsibility of the court to arrange for the child to have the process explained to him or her and to have the opportunity to voice an opinion that receives consideration.

As you read, consider the following questions: 

1. What were the recommendations of the Pew Commission on Children in Foster Care in its 2004 report?

2. What are some of the limitations the authors point to in the use of advocates in adoption and guardianship cases?

3. While many states require the child's consent to adoption or guardianship, this requirement is often a meaningless formality, according to the authors. What reasons do they give for their opinion?

More than 120,000 children are adopted annually in the United States, and approximately 700,000 are the subject of a proceeding to determine who will be their guardian. These life-altering decisions have an enormous impact on children. Yet more often than not, the concerns and voices of the children themselves are neither elicited nor obtained. In some instances, it may be impossible to hear from a child or her advocate. In many situations, however, hearing from the child or his legal representative will be essential to making the best decisions for the child, to respecting the child, and to recognizing that it is the child who is at the center of an otherwise disempowering process....

In 2003, the Pew Commission on Children in Foster Care, a national, nonpartisan panel funded by the Pew Charitable Trusts, conducted a comprehensive assessment of the federal financing system as well as the court structure responsible for oversight of cases involving abuse, neglect, and dependency. While the commission was seated and conducted its deliberations, Fostering Results began its work both at the national level and in selected states to highlight the need to address the role of federal financing as well as the role of the courts in foster cases.

In May of 2004, the Pew Commission released its recommendations and for the first time, a national study and report placed equal weight on the role of the court and the role of the agency in handling child welfare cases. Half of the Pew Commission recommendations came under the goal of "Strengthening Courts." In the prefatory comments, the commission stated that "no child ... should face the partial or permanent severance of familial ties without a fully informed voice in the legal process." The commission also recognized that courts have enormous responsibility in the dependency area and are making decisions without children having a strong and effective voice. Formal Recommendation 3 states: 

To safeguard children's best interests in dependency court proceedings, children ... must have a direct voice in court, effective representation, and the timely input of those who care about them....

Consideration of Child's Preference in Adoption Proceedings

Today fifty jurisdictions employ statutory language directing the court to consider in some capacity a child's preferences during adoption proceedings. Forty-nine jurisdictions require courts to contemplate a child's preferences by requiring a child's consent for the adoption if a child has attained a certain age. The jurisdictions that require a child's consent for adoption use the threshold age of ten, twelve, or fourteen. Twenty-five jurisdictions require consent if an adoptee is either fourteen or older; eighteen jurisdictions use age twelve or older; six jurisdictions use age ten or older.

Even jurisdictions that require a child's consent to an adoption if the child is above a certain age allow courts the discretion to dispense with consent requirements. For example, many jurisdictions explicitly allow courts to dispense with the consent requirement if doing so is in a child's best interests, or, as in West Virginia, for "extraordinary cause." One legislature reasoned that the flexibility in allowing courts to eliminate the consent requirement might serve a child's best interests in certain types of cases, for example, where a child who does not know of his or her status as a stepchild or of the pending adoption proceedings or where he or she is being adopted by a stepparent.

Although a majority of jurisdictions direct courts to consider a child's preferences in adoption proceedings through consent requirements, seven jurisdictions guide courts to consider a child's preferences in other ways. Colorado has a rebuttable presumption that relinquishment is not in an adoptee's best interests if a child is twelve or older and objects, and requires written consent to any adoption for a child twelve or older. New Jersey requires the child to appear at the final adoption hearing and directs courts to solicit a child's wishes regarding the adoption, provided that a child has the capacity to form an intelligent preference with regard to the adoption, unless good cause is shown. Alaska directs courts to consider a child's wishes even if an adoptee is under the age at which his or her consent is required, provided that a child has sufficient age and intelligence to state his or her preferences regarding the adoption. Colorado and Oregon specifically provide the court may talk with the child. Missouri and Oklahoma include ascertaining the child's wishes in the duties of the guardian ad litem. Michigan, which makes no reference to the appointment of a representative for the child, does provide that the court shall consider the child's preference if the adoptee is fourteen or younger and the court considers the adoptee to be of sufficient age to express a preference. Finally, in recent years, a number of states have added provisions in their adoption laws that deal with post-adoption contact. Provisions in nine states require consideration of the child's wishes on the issues of post-adoption contact, either by requiring the child's consent or consideration of the child's wishes.

Consideration of Child's Preference in Guardianship Proceedings

The statutory language directing courts to consider a child's preferences during guardianship proceedings is less uniform than similar provisions within the adoption statutes. Forty-three jurisdictions employ statutory language directing courts to consider a child's preferences in guardianship proceedings. A majority of jurisdictions establish a threshold age when courts are required to consider a child's preferences, but much variance exists in how courts are required to consider a child's wishes. In addition, the courts have broad discretion to dispense with consent requirements.

Much as a majority of adoption statutes establish a threshold age at which an adoptee's consent is required, a majority of jurisdictions require courts to consider a child's wishes in guardianship proceedings if he or she has attained a certain age. Thirty-eight jurisdictions direct courts to consider a child's preferences in some capacity if a child is either fourteen or older, three jurisdictions set the age at twelve or older. California and New Hampshire do not establish a threshold age.

Much variance exists in how statutory provisions direct courts to consider a child's preferences. For example, some statutes direct courts to appoint a guardian nominated by the child. Other statutes require courts to give preference to or consider a child's nomination of a guardian and/or the child's wishes with regard to who's appointed guardian. Others include provisions that allow a child to prevent an appointment or to terminate a previously made appointment.

Much as the adoption statutes give courts broad discretion to dispense with consideration of a child's wishes, the guardianship statutes also give courts broad discretion when considering a child's preferences. A majority of jurisdictions grant courts discretion to dispense with a child's preferences when following the child's preferences would be contrary to a child's best interests. Delaware allows courts to dispense with the requirement for the child's consent in guardianship proceedings for "just cause shown." New Hampshire, which does not establish a threshold age when courts should consider a child's preferences, directs courts to determine a child's preferences in all cases and give these preferences "such weight as under the circumstances may seem just." ...

Children's Voices Are Heard Through Advocates

Despite the discretionary availability of advocates for children in adoption and guardianship cases, such appointments are rare and limited. Even where state statutes require appointment, the representation is often perfunctory. For example, Illinois requires appointment of a licensed attorney in every adoption case. In Cook County, Illinois, where Chicago is located, for the last several years the circuit court has appointed five attorneys to act as guardian ad litem [GAL] in all adoption cases. These attorneys work part-time while maintaining a separate private practice. In 2005, approximately 2,000 adoptions were filed in Cook County; each GAL handled approximately 400 cases. Unless the child is fourteen or the adoption is contested, the GALs generally do not interview the child. Clearly it would be extremely difficult if not impossible for GALs to come to know all of the children they are representing.

A second issue concerning the provision of advocates to children in adoption and guardianship proceedings concerns the lack of clarity as to the role of these advocates. Others have addressed the difficulties that occur due to the lack of clarity around the role and duties concerning child advocates. These issues are exacerbated in adoption and guardianship cases because the representation takes place in a statutory model that was developed when the majority of adoptees were infants and when the interests of the adoptees were considered secondary to the interests of the adopters who were seen as doing the child a favor by taking him or her into their home. Thus, the representation provided under the current system reflects the earlier view of adoption as a secret event between the biological parent and the adoptive parent with the child as an almost incidental third person, if considered individually at all.

The current system appears to incorporate the child's voice through the requirement of consent to the adoption or guardianship. Although many states theoretically provide for the child's voice through this requirement for consent, this avenue for the child's voice may be more of a mirage than a reality. First, the majority of states provide broad discretion to waive the consent. Second, only two states provide for representation for the child. Thus, children in the vast majority of states do not have any representation in presenting their voices on the question of consent. Finally, the model of adoption, which focuses on the adopting parent, the information provided by the adoption agency, and the general benefit being conveyed on the child, does not consider the individual child's voice as a significant factor.

We attempted to gather input from attorneys and judges who handle adoptions. We asked the judges about when they appoint a child advocate; when they explain the process or proceeding to the child; how the child's wishes and concerns are brought to their attention; how the child's age impacts this; what weight is given to the child's preferences; what barriers prevent getting direct information; and whether the child's concerns, wishes, and interests are adequately voiced. Unfortunately, we did not get sufficient information to draw any conclusions. What we did learn is that there is a significant lack of uniformity or concrete direction to judges as to when and how to involve children and their voices and preferences.

Children's voices currently are heard through a variety of vehicles, including the child's representative, a social worker's report, an investigator's report, and the child directly. Although some judges thought that the child's wishes and concerns are adequately brought to their attention, judges in adoption and guardianship proceedings often find that there are barriers that prevent them from ascertaining the minor's wishes, interests, and concerns.

While judges indicated that the judicial process as a whole works to allow minors' voices to be heard, they also thought certain improvements would be beneficial.

The most serious barrier is where no attorney advocate can be appointed due to cost considerations. If the judge does not interview the client on the record so that the judge knows the client's wishes, the minor's voice might not be heard. In these circumstances, situations where family conflicts are unknown to the judge might never be revealed.

Judges have found that lack of adequate counsel makes the minor an unequal player in proceedings set to determine his future. Inadequately trained or poorly qualified counsel has been a problem in adoption and guardianship proceedings.

Excessive attorney caseloads often are a barrier to minor's voices, interests, and concerns being heard. The minor is disadvantaged when his attorney advocate cannot and does not take the time to gain his trust so that he can be forthright with him about his wishes. By getting to know his client, the attorney advocate can then do any necessary investigation to fully understand his client's situation and then work with his client to present his client's wishes and the reasoning behind them to the court.

Judges expressed other factors that impede their ability to ensure the minor's wishes, concerns and interests are adequately heard in adoption and guardianship proceedings. In certain cases, there are inconveniences or delays in the judge's ability to see the children whose interests are at stake. Transportation barriers that inhibit the minor's ability to make it to court can compound these inconveniences. Even where minors can make it to court, the facilities at the court are often not conducive for the judge when he wishes to interview the minor or privately explain how the court proceedings will work. These are problems that judges wish to remedy, but which leave them wondering who will pay to make access to minors more conducive and at what cost.

Judges and attorneys are not the only major players in the adoption and guardianship proceedings. When other vital players cannot or do not perform their jobs with expertise, judicial proceedings and decisions fail to take place with well-developed facts. In some adoption and guardianship courts, there is always a court investigator or social worker to provide information to the court. When the quality and quantity of the information varies in accuracy and scope, it prevents the judge from having a complete and accurate record from which to make an informed permanency decision....

Current Laws and Practices Are Inadequate to Represent Children

The current status of state law and advocacy efforts is insufficient to meet the needs of children involved in adoption and guardianship proceedings. Currently, at least one-third of the children subject to adoption, and substantially more than that in guardianship proceedings, are significantly beyond the age of infancy. The more recent understanding of adoption is of a triad involving three equal parties: the child, the biological parent(s), and the adoptive parent(s). This understanding reflects the knowledge that a family created by adoption or guardianship is not the same as a family created by birth and that the child will need to, and will, go through a process of incorporating how his family came into being. This is not a bad thing; it just is. Thus, a child's voice and feelings around adoption and guardianship are much more complicated than a mere consent or lack thereof. Their feelings and awareness around the issue of adoption or guardianship start much earlier than the ages of twelve, thirteen, or fourteen, which are most often used in statutes as the age of consent to adoption and guardianship. By the age of five a child has an awareness of and questions concerning adoption. However, on the whole, the child's voice, if heard directly, is only heard in terms of whether or not he consents to the adoption or guardianship. Additionally, the requirement of consent is almost always easily waived.

The importance of the child's understanding of the process and voice in the process is a concept that has developed and has come into its own in the last fifteen years. Significant thought has been given to the representation and needs of children in legal proceedings. The ABA [American Bar Association] Standards of Practice for Lawyers Who Represent Children in Abuse and Neglect [Cases] (1996) and the ABA Standards of Practice for Lawyers Representing Children in Custody [Cases] (2003) emphasize the need to hear the child's voice. In 2003, Pew Commission recommendations emphasized the need for a direct voice for children in decisions that impact their future. The Uniform Representation of Children in Abuse, Neglect, and Custody Proceedings Act, adopted by the National Conference of Commissioners on Uniform State Laws in July 2006 and amended in 2007, establishes the requirement that a child's voice and appropriate representation is necessary in legal proceedings that involve their custody interests.

The standard for action in adoption and guardianship proceedings, just as in dependency, is "best interest" of the child. In dependency and other types of custody proceedings in general, great strides have been made to focus on explaining the proceeding to the child and to offer the child a direct avenue to express their thoughts so that decisions are made with a detailed understanding of the child. Although a guardianship is not as permanent as an adoption, both are major decisions from a child's perspective. However, because of the old view of adoption as a secret event, the adoption and guardianship laws still fail to provide for a full understanding of the child whose life is being significantly impacted by the proceeding.

In an adoption or guardianship where the child is not an infant, the court needs to ensure that the process has been explained to the child by an appropriate party and that the child's views are reported to the court.

We are not suggesting that the child's views should be the deciding factor, but that the court must know the child's views and that the child must know that her views are a part of the process. "The child's right to be heard in any proceedings in which her custody is at stake should not be construed as a right to decide but as a right to have her views seriously considered. Such a right to be heard recognizes the child's personhood and dignity, and ensures that information of potentially unique significance will reach the court." In this way, the court will be able to hear the child's views and better ascertain whether a child's advocate is necessary and, if so, what type of representation is necessary

Family Courts Harm Fathers and Families

Top of Form

Bottom of Form

In the following viewpoint, Stephen Baskerville argues that the family court system is biased against fathers. He contends that family courts deny fathers fair custody and child support arrangements, and he cites examples of men who lost access to their children or had to pay exorbitant court and attorney fees. Baskerville maintains that the family court system allows the government to intrude on the private realm of the family. Baskerville is a professor of political science at Howard University in Washington, D.C.

As you read, consider the following questions:

1. According to the author, how does the plundering of fathers usually begin?

2. How are mothers who abduct their children "rewarded," as stated by the author?

3. According to Baskerville, what is the only way for men to avoid the tyranny of the family court system?

Trevor Gallahan's father is going to jail. He has not been charged with any crime. He is not behind in child support. He has not battered anyone. Yet Ken Gallahan could conceivably remain in jail for the rest of his life. What is his infraction? He does not have $15,000 to pay a lawyer he never hired. He was already jailed indefinitely when he could not pay a psychotherapist he also had not hired and was released only when his mother paid the fees.

Debtors' prisons were theoretically abolished long ago, but this does not stop family court judges from using the bench to shake down fathers who have done nothing wrong and funnel everything they have into the pockets of the court's cronies. In fact the looting and criminalization of fathers like Ken Gallahan is now routine in divorce courts.

Invasive Family Courts

Family courts are the arm of the state that routinely reaches farthest into the private lives of individuals and families, yet they are answerable to virtually no one. By their own assessment, according to Robert W. Page of the New Jersey Family Court, "the power of family court judges is almost unlimited." Others have commented on their vast and intrusive powers less charitably. Malcolm X once called family courts "modern slavery," and former Supreme Court Justice Abe Fortas termed them "kangaroo" courts. One father was told by a judicial investigator in New Jersey, "The provisions of the US Constitution do not apply in domestic relations cases, since they are determined in a court of equity rather than a court of law."

The plunder of fathers invariably begins with the taking of their children. Despite formal legal equality between parents, some 85-90% of custody awards go to mothers. This is despite the fact that it is usually the mother who seeks the divorce, and most often without grounds of wrongdoing by the father. In fact a mother can have a half-dozen previous divorces, she can commit adultery, she can level false charges, she can assault the father, in some cases she can even abuse the children, and none of these (except in extreme cases the last) has any bearing on a custody decision.

A mother who consults a divorce attorney today will be advised that her best strategy is simply to take the children and their effects and leave without warning. If she has no place to go, she will be told that by accusing the father of sexual or physical abuse (or even simply stating that she is "in fear") she can obtain a restraining order immediately forcing him out of the family home, often without so much as a hearing. She will also learn that not only can she not be punished for either of these actions, they cannot even be used against her in a custody decision. In fact they work so strongly in her favor that failure to apprise a female client of these options may be considered legal malpractice.

Mothers who abduct children and keep them from their fathers are routinely rewarded with immediate "temporary" custody. In fact this is almost never temporary. Once she has custody it cannot be changed without a lengthy and expensive court battle. The sooner and the longer she can establish herself as the sole caretaker the more difficult and costly it is to dislodge her. The more she cuts the children off from the father, alienates them from the father, slings false charges, and delays the proceedings, the more she makes the path of least resistance (and highest earnings) to leave her with sole custody. In short, the more belligerence she displays and the more litigation she creates, the more grateful the courts will be for the business she provides.

The Fatherhood Penalty

For a father the simple fact of his being a father is enough for him to be summoned to court, stripped of all decision-making rights over his children, ordered to stay away from them six days out of seven, and ordered to make child support payments that may amount to two-thirds or more of his income. Like Ken Gallahan, he can also be forced to pay almost any amount to lawyers and psychotherapists and summarily jailed if he is unwilling or unable.

What is happening to fathers in divorce courts is much more serious than unfair gender bias. An iron triangle of lawyers, judges, and women's groups is finding it increasingly easy—and lucrative—to simply throw fathers out of their families with no show of wrongdoing whatever and seize control of their children and everything they have. Family courts have in effect declared to the mothers of America: If you file for divorce we can take everything your husband has and divide it among ourselves, with the bulk of it going to you. We can take his children, his home, his income, his savings, and his inheritance and reduce him to beggary. And if he raises any objection we can throw him in jail without trial.

The astounding fact is that, with the exception of convicted criminals, no group today has fewer rights than fathers. Even accused criminals have the right to due process of law, to know the charges against them, to face their accusers, to a lawyer, and to a trial. A father can be deprived of his children, his home, his savings, his livelihood, his privacy, and his freedom without any of these constitutional protections. And not only a divorced father or an unmarried father: Any father at any time can find himself in court and in jail. Once a man has a child he forfeits his most important constitutional rights.

Keep the State Out of the Home

The words "divorce" and "custody" have become deceptively innocuous-sounding terms. We should remind ourselves that they involve bringing the coercive apparatus of the state—police, courts, and jails—into the home for use against family members. When we recall that those family members may not even be charged with any legal wrongdoing we can begin to grasp the full horror of what is taking place and how far the divorce machinery has been fashioned into an instrument of terror. As citizens of communist Eastern Europe once did, it is now fathers who live in fear of the "knock on the door."

So what can a father do to escape the fate of Ken Gallahan and millions like him? Very little, and divorce manuals encouraging fathers with advice on how to win custody are not doing them any favors. The latest wisdom informs fathers that the game is so rigged that their best hope of keeping their children is not to wait for their day in court but to adopt the techniques of mothers: If you think she is about to snatch, snatch first. "If you do not take action," writes author Robert Seidenberg, "your wife will. If this advice is sound, the custody industry has turned marriage into a "race to the trigger," to adopt the terms of nuclear deterrence replete with the pre-emptive strike: Whoever snatches first survives.

If you don't have the stomach for this, then you probably should not marry and not have children.

Joan Zorza (Summer 1995 Family Law Quarterly, "Recognizing and Protecting the Privacy and Confidentiality Needs of Battered Women") summarized, in an article not otherwise directly on this subject, but a fine summary nevertheless:

"Joint custody awards do not improve the lot of children. In fact, most children in court-imposed joint custody (not just those with abusive fathers) do poorly and are more depressed and disturbed than children in sole custody, even when the parents genuinely choose joint custody. Furthermore, joint custody results in lower child support awards, which fathers are no more likely to pay than awards made when the mother has sole custody. Joint custody does not even result in the father spending any more time with his children."
Professor Mary Ann Mason writes in Equality Trap, Simon and Shuster, l988: 

"There are many things wrong with this unthinking rush to joint custody, but the primary objection is that it changes the focus of custody away from the 'best interests of the child' to the best interests of the parents -- or, more precisely, to the best interests of the father."
Equal Custody Should Be a Human Right for All Parents

Top of Form

Bottom of Form

Marilyn Gardner is a staff writer for The Christian Science Monitor.

Divorced parents are increasingly raising their children in shared situations, which give the children nearly equal time with each parent. This arrangement is a change from typical custody arrangements, in which the children live with one parent and only see the other during occasional visits. The parents need to make an effort to ensure this type of situation works, but in the long run, it is most beneficial to the children.

Ever since his parents separated nearly two years ago and then divorced, Danny Hechter has become a master of logistics, dividing his time equally between two homes in suburban Minneapolis. Sunday through Tuesday, the seventh-grader lives with his mother, Lynn Sadoff. From after school on Wednesday until Saturday morning, he stays with his father, Rich Hechter. Saturday noon the three meet for Danny's bowling league. Saturday afternoon and evening are flexible.

"We decided on an exact 50-50 split," says Ms. Sadoff, a hospital publicist. "He had very strong relationships with both of us."

Their arrangement makes them part of a growing band of divorced parents trying to create more equitable arrangements to care for their children. Instead of the traditional approach, in which children live full time with one parent—usually the mother—and spend weekends and some holidays with the other parent, these families split their time. Some choose a 30/70 division, while others prefer a 40/60 or 50/50 sharing.

Staying with both parents is in the child's best interest "only if it's not dangerous, either physically or emotionally for the child."

"More and more men are doing more child rearing during the marriage," says Sharyn Sooho, cofounder of Divorcenet.com. "As a result, more men are seeking significant parenting roles after divorce, sometimes asking to be primary residential parents."

No national statistics track the number of parents with shared-parenting arrangements. But Daniel Hogan, executive director of Fathers & Families, an advocacy group in Boston, estimates that joint physical custody is awarded 10 to 30 percent of the time, depending on the state.

"It's increasing," he says.

Eleven states have laws that include some presumption of joint physical custody, Mr. Hogan adds. "Only five states say expressly that it's fine to award joint custody even if one party disagrees. It's always at the discretion of the judge to decide if it's in the best interest of the children."

Even those who generally support shared parenting offer a caveat: Staying with both parents is in the child's best interest "only if it's not dangerous, either physically or emotionally for the child," says Mr. Hechter, a family law attorney.

He finds that shared parenting works best when parents reside in close proximity and in the same school district. He and Sadoff live just eight blocks apart, making it easy for Danny to go back and forth.

Successful arrangements also depend on parents' work schedules, their child-rearing skills, and the ages of the children. "The youngest children need one main home base," says Wendy Allen, a psychotherapist in Santa Barbara, Calif., who works with custody issues.

Some critics argue that many children of all ages need one primary home. Lots of shuttling back and forth can be tough, they say. Supporters counter that having a close relationship with both parents outweighs the disadvantage of two homes.

It's definitely harder, but for the children's sake I think it's better that they have both parents in their lives.

Challenges for the Parents

Some divorced parents actually find that the need to maintain regular contact with each other has helped them to forge a good relationship.

"We've been able to look beyond all the ill will and negative feelings that come up," Hechter says. "Both parents have to put their bitterness behind."

That can be a challenge. "If it's an every-other-weekend thing, you're less involved," says Shari, a mother of two on Long Island who asked to be identified only by her first name to protect her sons' privacy. "If they're going to their dad's house this evening, I have to be in touch with him. It's not easy, when the person you're dealing with is the person you made this enormous break with. It's definitely harder, but for the children's sake I think it's better that they have both parents in their lives."

Her teen sons spend 30 percent of the time with their father and 70 percent with her. Calling her former spouse "a good dad and a good ex-husband," she adds, "Considering the circumstances, this was and is a good solution for the children."

Like many offspring who shuttle between two homes, Shari's boys have two sets of certain possessions, as does Sadoff's son, Danny. "We try to have what he needs at both homes—two computers, two sets of research materials," Sadoff says.

"The child must be very well organized, or Mom and Dad must be willing to communicate well and cart stuff back and forth," says Lisa Cohn of Portland, Ore., who was divorced 14 years ago and has remarried. One recent weekend her 17-year-old son, Travis, realized that his soccer gear was at his father's. "His dad met us at the game with his uniform," Ms. Cohn says.

For them, such meetings are amicable. "Over the years, my ex and I have learned to get along very well," Cohn says. The two sit together at school activities and meet with Travis's teachers together. Last month, when Travis went to his first prom, he dressed at his father's house, then went to his mom's so she could see his first tux.

Not all parents can manage such connections. Isolina Ricci, author of "Mom's House, Dad's House for Kids," refutes a common misperception that shared parenting helps to guarantee that the children will be all right. "It doesn't work that way," she says. "Sometimes it is a very conflicted arrangement. That conflict is not a plus for the children."

Dr. Ricci cautions against what she calls parallel parenting. The parents share child rearing, but she likens them to two separate countries. They do not talk to each other and may not have any conversation about the children. Parents with dissimilar lifestyles can leave children equally confused. At one house, they might stay up until 11 p.m. or later with unlimited TV watching and no homework, Ricci says. The other house might be much more structured, with bedtime at 9 o'clock and limited TV.

"When parents have different lifestyles, when they are unwilling to compromise ... so rules are more consistent, it can be very stressful for children," Ricci says. "It's hard to shift gears."

Although Ricci calls herself a "big supporter" of shared parenting, she cautions that it should not be a catchall for difficult situations. "You can have an old-fashioned parenting arrangement that works just fine."

A Change in Attitudes

Ricci sees a push on some fronts for shared parenting to be the norm. But she emphasizes that parents have an obligation "to take very seriously what it's going to take to be an effective parent. It requires more sophistication, more skill."

Some parents who cannot communicate well in person keep in touch by e-mail. Others coordinate children's schedules on special websites.

Even if parents' relationships are strained, Ms. Sooho urges them to make every effort to be pleasant during pickups and dropoffs. "If the parents are reasonably calm during the transitions, if they are mature and gracious, and say 'Hello, how are you?' [to the other parent], children are usually fine with it."

Mr. Hogan expects that in the short run, passing legislation on shared parenting could be "very tough." As fathers'-rights groups become better organized and more vocal, he says, opponents are also gaining strength. But in the long term, he thinks supporters "will gradually be able to convince the legislatures that shared parenting is a good idea." ...

Nearly 200 members of Fathers & Families turned out in Boston for a meeting on the issue. "Without the law behind you, you don't really have shared parenting," said Michael Paolino of Hampton, N.H., a participant.

As attitudes toward postdivorce child rearing change, so does the vocabulary. Instead of "visitation schedule," some divorce lawyers and judges now say "parenting schedule," Sooho says. Rather than "custodial and noncustodial parents," they refer to the "primary residential parent" and the "nonresidential parent."

"The words 'custody' and 'visitation' belong to prisons and hospitals," Ricci says. "This may be useful language for the legal system, but not for families."

By whatever name, these complex arrangements produce varied opinions. Neil Gussman of Philadelphia, who was divorced 10 years ago and is remarried, has two teenage daughters who take a positive view. They leave for school from one parent's house and go home to the other.

"I have asked several times over the years if the girls would like a different arrangement, but so far, seeing both parents nearly every day is very important to them," he says.

Shari is cautious: "My sons do get tired of having two of everything," she says. "I don't think we're really going to know how they perceive it until the storms of adolescence pass. But they see, on a regular basis, how their parents put forth the effort to continue this over what is now a very long time."

Looking back over the past eight years, she adds, "It's been an interesting ride. You have to be really committed to it and be willing to do the work to make it happen. But I think it's worth it."

_1429590986.unknown

_1429590984.unknown

